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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1943 


No. S395 

William W. Boehman, appellant 

v. -I 

E. A. Green. Superintendent, D. C. Jail, appellee 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellant. William W. Boehman. was. on June 13. 1941, in¬ 
dicted for house breaking and larceny. Indicted with him were 
John P. Martin, Robert Lee Ray, and Norman B. Hicks. On 
July 14. 1941. a nolle prosequi was entered as to defendant 
Ray. On the same day the other defendants were placed on 
trial, and. on July lo. defendant Boehman was found guilty 
as indicted. Hicks was acquitted by direction of the Court 
and Martin found guilty of grand larceny. On July 14, 1941, 
Boehman was sentenced to serve from four to twelve years in 
the penitentiary <(R. 117-118). 

On August 5, 1942, appellant instituted Habeas Corpus pro¬ 
ceeding No. 2320 by filing a petition for a writ of habeas corpus 
in the District Court of the United States for the District of 
Columbia (Appellant’s App. 1). A so-called Affidavit of In¬ 
competency filed with the petition on the same day (Appellant’s 
App. 2) alleged that though appellant had employed S. P. 

(l) 
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Smith (S. Preston Smith. Esq.) to represent him in the criminal 
prosecution, Mr. Smith had failed to afford appellant the ef¬ 
fective assistance of counsel. In substance the petition alleged 
that appellant had had a defense to the criminal charge, said 
defense having been that petitioner had been employed by of¬ 
ficials of the Police Department to travel with the other de¬ 
fendants for the purpose of obtaining evidence against them 
(Appellant's App. 2). The appellant further alleged that ap¬ 
pellant had told Mr. Smith of this fact and had given him a 
list of thirteen witnesses who could establish that defense; that 
Mr. Smith promised to have these witnesses at the trial, but 
failed to do so, and in fact never communicated with them, 
as a consequence of which appellant was convicted. The ap¬ 
pellant stated that the list of witnesses given to Mr. Smith in¬ 
cluded the following names: (1) B. W. Thompson, “late Chief 
of Detectives”; (2) Detectives Mr. Faucett (William G. Faw- 
sett) and (3) Mr. Myers (Marvin 0. Myers) of No. 1 Police 
Station; (4-5) Mr. and Mrs. Dant. 4422 Walnut St. NE.; (6) 
Mr. R. C. Higdon, 1715 Bladensburg Road NE.; (7) Detectives 
Mr. E. E. Thompson and (S) Mr. Toleson (James J. Toleson) 
stationed at Police Headquarters; (9) Mrs. Louise W. Boeh- 
man; (10-11) Mr. and Mrs. Whiley. and several others (Ap¬ 
pellant’s App. 2). 

The petition further stated that appellant had requested Mr. 
Smith to move for a separate trial; that Mr. Smith told ap¬ 
pellant he would do so. and that the Court had denied the 
motion; the appellant then alleged that no such motion was 
in fact ever made (Appellant's App. 2). 

The appellant further alleged that Mr. Smith failed to rep¬ 
resent him properly in that he failed to move for a postpone¬ 
ment on the day of trial because of the absence of appellant's 
witnesses; that Mr. Smith would not allow appellant to ad¬ 
dress the Court at the criminal trial for the purpose of protect¬ 
ing his rights; that Mr. Smith failed to impeach codefendant 
Ray who became a Government witness, by referring to his 
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police record; and further that Mr. Smith allowed the time 
within which to perfect an appeal to elapse although appellant 
desired and had instructed him to appeal (Appellant’s App. 
3-4). 

In a further paper filed with the petition and designated 
“prayers*’ appellant alleged as further reasons why he should 
be discharged (1) that he was convicted on perjured testi¬ 
mony; and (2) that the Court violated his constitutional rights 
by denying him a copy of the indictment and a copy of the 
“Brief of the Case * * **’ (Appellant’s App. 4). 

Respondent's return was a general denial (Appellant's App. 

10 ). 

The cause came on to be heard on August 17,1942 (R. 24). 

William G. Boehman. appellant, took the stand in his own 
behalf and testified as follows: In April. 1941, Detectives Mar¬ 
vin 0. Myers and William G. Fawsett came to his home and 
proposed that he. Boehman. associate with a man named Ray 
for the purpose of securing evidence upon which to convict Ray 
of burglaries which the police suspected him of having com¬ 
mitted. According to the appellant, the detectives told him 
to accompany the suspected persons in the commission of any 
such crimes (R. 40). Appellant had previously acted as an 
informer for the Police Department and gave them evidence 
(R. 40—11). a fact which was corroborated by the officers with 
the qualification that appellant had only furnished information 
on crimes already committed (Myers. Appendix 4-6; Fawsett, 
Appendix 13). The agreement that appellant should gather 
evidence in the case against Ray was completed by appellant 
with Inspector B. W. Thompson then Inspector of Police, in 
the Inspector's office in the presence of Detectives Myers and 
Fawsett, who had brought appellant to the Inspector's office 
for the purpose of making such an agreement (R. 39). Of¬ 
ficers Myers and Fawsett corroborated the fact that appellant 
did accompany them to Inspector Thompson's office and 
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was paid $10 in advance (Myers. Appendix*4-5; Fawsett. Ap¬ 
pendix 9). 

Subsequent to the making of this arrangement, appellant 
said he went with Ray. Martin, and Hicks, at their invitation, 
to perpetrate a “job.” On this occasion they were scared away 
from the accomplishment of their object (R. 43). Appellant 
testified that on the night Ray. et al.. succeeded in accomplish¬ 
ing their criminal object, he. appellant, did not accompany 
them (R. 43. 47). Appellant said that he spent the night in 
question, from $:30 or 9:30 P. M. to 6:30 A. M.. in a room 


at 006 oth St. X\\\. and that a certain Ilarrv C. Mason was a 


witness to that fact (R. 43-46). Petitioner testified that the 
morning after the crime was committed, he left the room on 
5th Street XW.. and started to go to work; that he stopped 
by the lodging of Messrs. Ray and Martin for the purpose of 
obtaining the refund of a loan he had made Martin, and that 
he learned the crime had been accomplished at the lodging of 
these men (R. 46-50). 

Appellant then testified that the next move he made was 
to; go to Lynchburg. Ya.. with Messrs. Ray and Martin, in or¬ 
der. as he says, to get evidence against the men (R. 51-52). He 
felt that if he made any effort to notify the police at this time, 
the other men would have stopped him (R. 52) though they did 
not then suspect him of being an informer (R. 53). An alter¬ 
native reason for not reporting to the police at this time was 
that appellant did not then have satisfactory evidence to re¬ 
port to the police (R. 53). 

After spending some time in Lynchburg, appellant returned 
to Washington with Ray (R. 59), but Ray was warned that 
the police were looking for them (R. 63). and they returned to 
Lynchburg immediately (R. 63). Appellant says (1) he at¬ 
tempted without success to call the police at this time, and (2) 
he did not call the police at this time for the reason that he 
still had no satisfactory evidence (R. 62). 
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After returning to Lynchburg, this second time, appellant 
and Ray were arrested on fugitive warrants from Washington 
and returned to "Washington by Detectives James J. Toleson 
and E. E. Thompson (R. 71-73). Appellant was released on 
bond in Washington (R. 74) and returned to Lynchburg pur¬ 
suant to an understanding with Detectives Toleson and E. E. 
Thompson that he should search for evidence against Ray (R. 
74). Appellant, however, at no time told these two detectives 
of his arrangement with Detectives Myers and Fawsett, and 
Inspector B. W. Thompson (R. 75-78). 

Upon returning to Lynchburg, appellant attempted to find 
evidence against Ray, but was told that Ray and his wife had 
burned all the evidence. Appellant says that certain persons 
by the name of Wiley, in Lynchburg, gave him this informa¬ 
tion (R. 79-80). Petitioner also went to Baltimore to find Mar¬ 
tin and reported Martin’s whereabouts to the Baltimore police 
(R. S0-S1). Subsequently appellant returned to Lynchburg, 
and was there arrested again and returned to Washington (R. 
81-83). Thereafter he was not again released on bond, and 
appellant says he was unable to contact Inspector B. W. 
Thompson up to the time of his trial (R. 83). 

Appellant, engaged S. Preston Smith. Esq., to defend him 
against the criminal charge (R. 29). While in jail appellant 
conferred with his attorney twice (R. 32) and on one of these 
occasions, some weeks before the trial (R. 32), appellant says 
he gave to the attorney a list of thirteen persons to be called 
as witnesses in his defense (R. 26). Appellant did not provide 
his attorney with funds to cover the expense of getting these 
witnesses and neither did he apply in forma pauperis to get 
the witnesses summoned at the cost of the Government (R. 
33). 

According to appellant. Mr. Smith said he would have these 
witnesses in court (R. 34) but did not do so (R. 31) and ap¬ 
pellant was the only witness in his own behalf (R. 30). Of- 
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fieers Toleson and E. E. Thompson were Government witnesses 
(R. 30). 

Although appellant made a statement to the police prior 
to being tried on the criminal charge, not even then did he 
mention his arrangements with the Detectives Myers and Faw¬ 
sett and Inspector B. W. Thompson (R. 89). 

In addition to failing to summon witnesses to prove his de¬ 
fense. appellant testified that his attorney failed him in that 
he did nothing about perjury committed on the stand by Rob¬ 
ert Ray (R. 35), although appellant informed Mr. Smith that 
Ray was committing perjury. Appellant further testified that 
Mr. Smith failed to impeach Ray*s credibility by use of the wit¬ 
ness’ criminal record (R. So). 

iS. Preston Smith. Esq., was called as a witness for the ap¬ 
pellant and testified as follows: He represented appellant in 
the criminal prosecution and investigated his alleged defense 
(Appendix. 1). Appellant at no time gave Mr. Smith a list of 
thirteen witnesses. In fact, appellant had told Mr. Smith that 
he did not want his wife or his mother involved. Smith had 
talked with Mr. Higdon, appellant’s employer, who was found 
unable to give even character testimony. Appellant had told 
Mr. Smith that he did not want the Wileys. Appellant told 
Mr. Smith that the only witnesses he wanted were Detectives 
Fawsett. Myers. Toleson. and E. E. Thompson, as well as In¬ 
spector B. W. Thompson. Smith talked to these witnesses 
several times. He talked to Detectives Fawsett and Myers, 
and they said they could not give helpful testimony and Mr. 
Smith concluded their testimony would have been harmful. 
On cross-examination. Mr. Smith testified that appellant did 
not give him the name of Harry C. Mason as a prospective 
witness. Appellant did not object to going to trial or to any 
of the proceedings (Appendix, 1-3). Neither did petitioner 
request Mr. Smith to obtain a severance (R. 97). 
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Marvin 0. Myers, attached to the Robbery Squad, Head¬ 
quarters, Metropolitan Police, was called as a witness on behalf 
of appellant and testified as follows: He had known appellant 
as a police informer, and in April. 1941. contacted appellant for 
the purpose of securing information (Appendix, 4). He took 
appellant to the office of Inspector B. W. Thompson, where ap¬ 
pellant agreed to get the desired information for S100. $10 of 
which was paid in advance. Appellant was supposed to return 
in several days but did not do so, and the witness did not see 
him again until he was in custody on the charge for which he 
was prosecuted (Appendix, 4-5). Mr. Myers stated that at 
no time did he request appellant to accompany Ray and Mar¬ 
tin on any criminal enterprise for the purpose of securing in¬ 
formation (Appendix. 5-6). Mr. Myers stated that on sev¬ 
eral occasions prior to the trial, Mr. Smith had contacted him 
for the purpose of securing him as a witness. The witness 
testified that he told Mr. Smith the version to which he now 
testified and that he also told him that appellant's version was 
untrue (Appendix, 6-7). 

William G. Fawsett was called as a witness on behalf of ap¬ 
pellant (Appendix, 9). He testified that he and Detective 
Myers went to appellant’s home hoping to get information on 
certain cases, and that appellant offered to get it for S100 (Ap¬ 
pendix, 11). The agreement was made in the office of Inspec¬ 
tor B. W. Thompson, and $10 was advanced to appellant (Ap¬ 
pendix, 12). This witness said he did not have any agreement 
whereby appellant was to get evidence in cases not yet com¬ 
mitted (Appendix, 13). Detective Fawsett said that prior to 
the trial he had talked with Attorney Smith and told him the 
same story. 

The petitioner thereupon rested his case. 

John L. Laskey, Assistant U. S. Attorney, was thereupon 
sworn and testified as follows in behalf of respondent: The 
prosecution of criminal charges against William Boehman. 

.•52297a—*3-2 
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et al.. was assigned to him. Prior to the trial, Boehman asked 
for an interview with Mr. Laskey and this interview took place 
ini Mr. Laskey’s office. At that time appellant told Mr. Laskey 
of his arrangement with the police and of his purpose in going 
to Lynchburg. Mr. Laskey disbelieved the appellant (R. 121). 
At the trial Detectives James J. Toleson and E. E. Thompson 
testified and denied any arrangement with Boehman. Appel¬ 
lant himself testified and identified a letter wherein he had 
admitted committing the crime alone (R. 121-122). 

Thereupon the respondent rested his case. 

In this habeas corpus proceeding. Inspector B. W. Thompson 
was not called as a witness. The Court expressed itself as 
willing to continue the cause until the Inspector was procured 
but appellant’s counsel agreed to conclude the case without 
benefit of the inspector’s testimony (R. 129-130). 

Thereupon the case was concluded and the Court rendered 
an extemporaneous oral opinion (Appendix. 13-15). The 
Court concluded that the appellant was ably represented by 
his attorney. 'Mr. Smith, a practitioner of eight years’ active 
experience. The Court found that Mr. Smith did interview 
those witnesses whose names were given to him. and concluded 
not to call them because their testimony would have been detri¬ 
mental. The Court found that the police had no arrange¬ 
ment with appellant whereby he was to participate in crim¬ 
inal enterprises, for the purpose of obtaining evidence and 
found that the detectives Myers and Fawsett would only have 
testified that appellant had been a police informer. The 
Court concluded that appellant’s story that he did not report 
to the police because he was afraid of the other persons in¬ 
volved was untrue. The Court finally concluded that appel¬ 
lant was not denied compulsory process, and had not requested 
that process issue. 

Formal findings of fact and conclusions of law were made by 
the Court and followed in general the oral opinion (Appendix, 
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15-17). The Court found that no procedural right was denied 
appellant; that the police did not employ appellant to par¬ 
ticipate in criminal enterprises to gather evidence; and that 
the appellant's testimony was unworthy of belief. These find¬ 
ings were filed on August 24. 1942 (R. 137), and the same 
day an order was filed dismissing the petition and discharging 
the writ (R. 140). Notice of appeal was filed on September 15,, 
1942 (R. 141). 

ISSUES INVOLVED 

The issue in this appeal is whether the findings of the trial 
court are contrary to the clear weight of the evidence. 

SUMMARY OF ARGUMENT 

The petition in this case alleged a number of grounds in sup¬ 
port of the contention that appellant was denied the effective 
assistance of counsel at the criminal trial. Some of these 
grounds were not mentioned at the hearing and consequently 
must be deemed abandoned. Others were made the subject 
of conflicting testimony. The contention chiefly relied upon, 
that appellant's counsel failed to call known witnesses to prove 
a good defense, was resolved against appellant by the trial 
Court. The testimony was conflicting and the trial Court was 

t 

presented with a choice of credibility. It chose to reject ap¬ 
pellant’s testimony and its decision was not clearly erroneous. 
The credibility of a witness is primarily a matter for the trial 
Court, because of its opportunity to observe the demeanor 
and manner of a witness. Even the transcript of the appellant's 
own testimony reveals inconsistencies which greatly impair 
his credibility. 

ARGUMENT 

Although the petition and the accompanying papers speci¬ 
fied a number of grounds wherein appellant was denied a fair 
trial and the effective assistance of counsel, a number of these 
grounds were not mentioned by appellant in his testimony and 


\ 
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as to them he has not sustained the burden of proof. As to 
other contentions there was conflicting testimony and the trial 
Court rejected appellant's testimony. 

Appellant’s contentions may be discussed seriatim; 

1 (1) The allegation that Mr. Smith falsely told appellant that 
he had made a motion for a severance or separate trial, and that 
the trial Court had denied same (Petition. Appellant’s App. 2). 

Appellant did not mention this in his testimony. Mr. S. 
Preston Smith denied that appellant even asked him to obtain 
a severance (App. 3). 

(2) The allegation that Mr. Smith failed to represent appel¬ 
lant properly because he failed to move for a postponement on 
the day of trial on the ground that appellant's witnesses were 
not present (Petition. Appellant’s Appendix 3). 

Appellant testified that on the day of trial he asked Mr. 
Smith to obtain a postponement (Appellant’s App. 14). Mr. 
Smith testified on cross-examination that appellant did not 
object to going to trial nor to any of the proceedings (Appen¬ 
dix 3). 

' (3) The allegation that Mr. Smith refused to allow appel¬ 
lant to address the Court during the trial for the purpose of 
protecting his rights (Petition. Appellant’s Appendix 3). 
i Appellant did not mention this in his testimony. Mr. Smith 
covered this point in testifying that appellant made no objec¬ 
tion to any of the proceedings at the trial (Appendix 3). 
i (4) The allegation that the Court violated appellant’s con¬ 
stitutional rights by denying him a copy of the indictment and 
a copy of the “Brief of the Case” (Petition. Appellant’s App. 4.) 

Appellant did not mention this in his testimony. 

(5) The allegation that appellant was convicted on perjured 
testimony (Petition. Appellant’s App. 4). 

The record does not reveal what testimony the witness Ray 
gave at the criminal trial, except that Ray supposedly testified 
that he had won a certain one hundred dollar bill, apparently 


11 


material evidence in the case, from appellant in a poker game 
(R. 37). It is impossible to tell whether, even if he had per¬ 
jured himself, the testimony made any material contribution 
to appellant’s conviction. Even supposing that it had. it would 
not necessarily result in the discharge of appellant. Although 
a petition alleging that a conviction was had by the use of per¬ 
jured testimony knowingly used by the prosecution states a 
cause of action in habeas corpus, see New York v. Wilson (U. S.) 
No. 72. decided April 12. 1943, 11 U. S. L. Week 430S and cases 
there cited, it is not yet established that the mere occurrence 
of perjury in a trial may be availed of on habeas corpus. 

(6) The allegation that Mr. Smith failed to impeach the 
credibility of Government witness Ray by confronting him with 
his criminal record (Petition. Appellant’s App. 3). 

Appellant testified that he told his attorney that Govern¬ 
ment witness Ray had a criminal record, but that Mr. Smith 
failed to bring this out for the purpose of impeaching Ray’s 
credibility (R. 37). Appellant’s own testimony shows that 
Mr. Smith made an attempt to pursue this subject by asking 
Ray of his criminal record and receiving a denial (R. 85). Ap¬ 
pellant fails to show what more his attorney could have done 
or how he could have successfully contradicted Ray. Appel¬ 
lant’s only testimony is that he gave his attorney “informa¬ 
tion” that Ray had a criminal record (R. 85). 

(7) The allegation that Mr. Smith failed to perfect an ap¬ 
peal (Petition, Appellant’s App. 4). 

Appellant gave no testimony to bear out this allegation. 

(8) A further allegation, not stated in the petition, was 
made at the hearing that though appellant pointed out to his 
attorney that Government witness Ray was committing per¬ 
jury, his attorney did nothing about it (R. 35). 

Appellant failed to reveal in what respect Ray perjured him¬ 
self in any manner of material hurt to appellant. The testi¬ 
mony Ray gave which appellant claims shows perjury was that 
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whereas Ray had testified that upon leaving Washington he 
had only $13.00. he also testified that he paid the fares to 
Lynchburg out of his own pocket (R. 35-36). Appellant says 
that, inasmuch as the fares to Lynchburg were S18.00, Ray 
told a falsehood. This does not show perjury, even if true, 
which may be doubted. It shows only apparently inconsistent 
statements, and statements which cannot now be understood 
without knowing the whole of Ray's testimony. 

(9) The last and most important allegation is that Mr. 
Smith failed to examine and summon some thirteen witnesses 
to prove that appellant had an arrangement with the police 
to get evidence against Ray (Petition, Appellant's App. 2). 

i Appellant testified that prior to the trial he gave to Mr. Smith 
the names of thirteen witnesses to prove his defense (R. 26- 
2S). He testified further that none of these witnesses appeared 
or were summoned to appear in his behalf (R. 29-30). 

i Mr. Smith, however, testified that Boehman did not give him 
any list of thirteen witnesses; that of the witnesses mentioned 
bV the appellant as included in the list, appellant had said 
he did not want some (Mrs. Boehman. wife, and Mr. and Mrs. 
Wiley of Lynchburg), and that one witness was found unable 
to give even character testimony (Mr. Higdon, employer). Mr. 
Smith testified that appellant had expressed 'a desire to have 
as witnesses only Detectives William G. Fawsett. Marvin 0. 
Myers. E. E. Thompson, and James J. Toleson. and Inspector 
B. W. Thompson. Mr. Smith testified that he got in touch 
with all of these witnesses several times; that Detectives Faw¬ 
sett and Myers were actually in court on the day of the trial 
but that they were not called because they were unable to 
corroborate appellant's story. Inspector B. W. Thompson was 
out of the city at the time of the trial (Appendix, 1-3). De¬ 
tectives James J. Toleson and E. E. Thompson were Govern¬ 
ment witnesses (R. 30; 121-122). 
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Detective Marvin 0. Myers corroborated Mr. Smith’s state¬ 
ment that he had interviewed Myers and received unfavor¬ 
able answers (Appendix, 6-7). Detective William G. Fawsett 
likewise corroborated Mr. Smith (Appendix, 13). 

Upon this evidence the Court could hardly conclude other¬ 
wise than that appellant’s testimony was false and that Mr. 
Smith had diligently contacted the witnesses and concluded 
that it was inadvisable to summon them. 

The trial Court, of course, was well situated to assess the 
credibility of the witnesses. Some of the factors affecting credi¬ 
bility cannot be reproduced, but in this case the appellant’s 
own testimony shows that he was a person of poor credibility. 
For instance, if Boehman had a perfect alibi for the night when 
the crime was committed, why did he not attempt to produce 
the man Harry C. Mason as a witness? Yet he never even 
gave the name of Mason to Mr. Smith as a prospective wit¬ 
ness (Appendix, 3). Another glaring discrepancy in Boeh- 
man’s story is that he asserts that he had an alibi (R. 43-46), 
while at the same time he attempts to prove an arrangement 
with the police justifying his seeming connection with the 
crime. The two defenses are so dissimilar and conflicting that 
they reflect discredit on his testimony as a whole. 

Other elements of improbability are that he at no time noti¬ 
fied the police that he had information on Ray and Martin. 
He twice contradicted himself as to why he did not attempt to 
get in touch with the police. He said he did not notify the 
police that Ray and Martin had committed the crime because 
he was afraid of them (R. 53, lines 2-6), because the officers 
did not come on duty until eight o’clock in the morning (R. 52, 
lines 20-21), and because he felt he did not have satisfactory 
evidence (R. 53, lines 12-17). At another time he said that 
upon returning to Washington from Lynchburg the first time 
he attempted to notify the police but was unable to get in 
touch with them (R. 62, lines 7-9) and in the next breath said 
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he did not attempt to notify the police because at that time he 
had not yet obtained satisfactory evidence (R. 62. lines 12-17). 
Another improbable angle to his story is that he made an ar¬ 
rangement with Detectives Toleson and E. E. Thompson to 
gather evidence against Ray while at the same time keeping 
secret from them that he was working for Detectives Myers and 
Fawsett (R. 74-76). 

A further fact bearing on his credibility is that he has a 
criminal record (R. SS). 

The evidence in this case so clearly preponderates against 
appellant that appellee has not felt it necessary to discuss the 
exact legal effect of the various allegations of the petition. In 
concluding argument, appellee will merely refer to the rules 
that the burden of proving incompetency of counsel is upon 
the petitioner. Bostic v. Rives, 71 App. D. C. 2. 107 F. (2d) 649 
(1939); that matters of trial management are primarily en¬ 
trusted to counsel's judgment, and even specific error is not 
enough to show incompetence, Ewing v. United States (U. S. 
App. D. C.), No. S30S. decided Dec. 1. 1942; that in habeas 
corpus proceedings, as generally, the findings of the trial court 
will not be disturbed unless clearly erroneous. Kelly v. Johnston, 
9 Cir.. 128 F. ( 2d) 793 (1942); Pars v. Hudspeth, 10 Cir., 110 
F. (2d) S12 (1940); and that in habeas corpus proceedings, as 
generally, where the findings rest primarily on a choice as to 
thei credibility to be given conflicting witnesses, the decision 
of the trial court will not be disturbed. O’Keith v. Johnston, 
9 Cir... 129 F. (2d) 889 (1942). 

CONCLUSION 

While appellee agrees heartily with the appellant’s state¬ 
ment of the law, appellant has not sustained the burden of 
bringing his case within the operation of the legal principles 
stated. Appellant has completely failed to prove his case. 
His own testimony is unworthy of belief and is contradicted 
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by that of other reliable witnesses. The judgment should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

Charles B. Murray, 

Assistant United States Attorney, 

John P. Burke, 

Assistant U. S. Attorney, 

Attorneys for Appellee. 
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APPENDIX 
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92 Whereupon, S. Preston Smith, called as a witness in 
behalf of the Petitioner, having been first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. Lyman : 

Q. Mr. Smith, what is your office address?—A. 1319 F Street, 
Northwest. 

Q. You are a member of the Bar of the District of Columbia? 
The District Court of the United States for the District of 
Columbia?—A. Yes. 

Q. And engaged in the general practice of the law in the 
District of Columbia?—A. Yes. 

Q. How long have you been so engaged?—A. Full time eight 
years. 

Q. Did you represent William W. Boehman who was a de¬ 
fendant in the case where he was tried jointly with John Martin 
and a man named Hicks?—A. Yes. 

Q. Were you retained by Mr. Boehman to represent him?— 
A. Yes. 

Q. Did you visit him at the District jail where he was in¬ 
carcerated?—A. Yes. 

Q. May I ask you on how many occasions?—A. I don’t know 
whether it was two or three, and also in the docket, in the 
courtroom. 

93 Q. And did you make an investigation of the facts 
he gave you relative to his defense?—A. Yes. 

Q. And did you prepare his case for trial?—A. Yes. 

Q. Did you confer with the Assistant United States Attor¬ 
ney who prosecuted the defendant?—A. Yes. 

Q. Were you present in court when the petitioner made a 
statement to the effect that he had given you a list of some 
thirteen witnesses and asked you to have them subpoenaed; 
did that happen?—A. What is your request; was I present 
in court? 

Q. Yes; and did you hear the same thing in court here here 
today?—A. I was present in court here today. 

Q. Did he give you a list of thirteen witnesses to have sub¬ 
poenaed?—A. No; he didn’t. 

Q. Names and addresses of people?—A. No. 

Q. Did he give you a list of any witnesses to have subpoe¬ 
naed?—A. No, he didn’t.- I asked him—he had a record, and 
I told him it would not be good for them to testify. I asked 
him for witnesses. 

Q. Yes.—A. He told a lot of things involved, where his wife 
may have known something, or might have been beneficial to 
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him, and he said, “No, she didn’t know,” and he didn’t want to 
invdlve her and he didn't want to inform his mother. 

Q. Yes.—A. There was a man on Bladensburg Road 

94 that he was working for. 

Q. Is that Mr. Higdon?—A. That may be the name. 

Q. Did you call him?—A. I asked him about him as a char¬ 
acter witness and he said no, the only way he could help him 
would be when he needed some money. 

Q. Yes.—A. And then I asked him about people down in 
Lynchburg whom he indicated—he was never clear about 
that—knew something about it, concerning some papers, and 
he said. No.” 

Q. Were their names Wiley, do you recall?—A. That may 
be. 

Q. Did you ask him whether he wanted them as witnesses?— 
A. Yes. 

Q. What did he say?—A. He said “no, the only witnesses 
he wanted were the detectives and policemen.” 

Q. Which ones, do you remember?—A. He wanted all he 
could get, and in particular. Detective Sergeant Fawsett and 
Myers. 

Q. Did he want Inspector Thompson?—A. Yes: Inspector 
Thompson was out of the city at the time. 

Q. What efforts did you make-A. And also Gene 

Thompson and Jim Toleson. 

Q. Did you contact those. Mr. Smith?—A. Every one of 
them, several times. 

Q. Did they come to court and testify?—A. Two of 

95 them were in court. 

Q. Who was that?—A. Fawsett and Myers, and I 
talked to them two or three times, and asked them if they 
would come, and they said that they would come, but what 
they would testify to they didn't think would be helpful. I 
asked them what it would be and they told me. 

Q. In your professional opinion, representing this man, and 
his best interest, did you feel that Fawsett and Myers should 
testify in his interest after what they had told you?—A. No; 
it would have been harmful to him. 

Q. Did you so advise him?—A. I so advised him and told 
him what they had said with reference to the statement that 
he had told me, and well, do you want to go into that? 

Q. When you advised him to the effect that it would be 
unwise to have Officer Fawsett and Officer Myers testify, what 
did Boehman say?—A. He said. “Well, they ought to come 
dowm and help me out because I helped them in the past” 
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Q. Did he ask for any other witnesses, other than those 
two?—A. Yes: he wanted four detectives that I have named, 
and if I recall, there might have been someone else, and I think 
I talked to Mike Dowd, and he gave me the same re¬ 
sponse that Fawsett and Myers gave me and so I didn’t use 
them. 

96 Mr. Lyman. That is all. Mr. Smith. Thank you. 

Cross-examination by Mr. Laskey : 

Q. Did Boehman ever give you the name of Harry C. 
Mason?—A. No. 

Q. Did he ever tell you he had a witness who could estab¬ 
lish the fact that he was with that witness the night he was 
charged with housebreaking and larceny?—A. No. 

Q. All right. Did he ever mention to you the name of Harry 
C. Mason?—A. No; I heard it today for the first time. 

Q. Did he ever mention to you the name of Mr. and Mrs. 
Dant?—A. Not unless they are someone in Lynchburg. I 
don’t reeajl that name. 

Q. At the time the case was called for trial on July 14th, 
1941. was Boehman in court at the time the defendants an¬ 
nounced “Ready’’?—A. I think he was; yes. 

Q. Did he make any objection to going to trial on that 
date?—A. No. 

Q. Did he make any objection during the course of the trial 
to the proceedings?—A. No. 

Q. Did he consult with you and advise with you throughout 
the trial as to the facts that you should argue at the close of 
the trial?—A. Very much so. 

Q. Did he make any objection to the case going to 

97 the jury?—A. No; he did not. 

Q. Were you employed or assigned by the court?— 
A. I was employed by Boehman. 

Mr. Laskey. That is all. 

Mr. Lyman. Will your Honor indulge me one moment? 
Redirect examination by Mr. Lyman: 

Q. One other question. Did he ask you to obtain a sever¬ 
ance, Mr. Smith?—A. No. 

The Court. May Mr. Smith be excused? 

Mr. Lyman. Surely. 

The Court. Very well, Mr. Smith, you are excused. 

Mr. Smith. Thank you. 

Mr. Laskey. Thank you. 

Mr. Lyman. Thank you, Mr. Smith. I will call Mr. Myers. 
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Whereupon. Marvin 0. Myers, called as a witness in behalf 
of the Petitioner, being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Lyman: 

Q. You are a member of the Metropolitan Police Force, 
sir?—A. I am. 

Q. May I ask where you are attached?—A. The 

98 robbery squad. 

Q. At headquarters?—A. Yes. 

Q. How long have you been an officer?—A. About eight 
years. 

Q. Do you know this petitioner here. William W. Boeh- 
man?—A. I do. 

Q. Do you know. Officer Myers, with respect to the house 
breaking and larceny offense on which he was tried on July 
14th. 1941 ? What do you know with respect to that case?— 
A.; I don’t quite understand. I had nothing to do with that case, 
if that is what you mean. 

Q. Did you have anything to do with the case wherein he 
was charged with breaking and entering of the Kearney Auto¬ 
mobile Company’s establishment at New York Avenue and 
North Capital Street?—A. No. sir; I had nothing to do with 
that case. 

Q. Did you ever have contact with Boehman with respect 
to other cases, he being a police informer?—A. Well, yes; I did. 

Q. By virtue of your contact with him in these other cases 
did you make any promise to him with respect to the Kearney 
Oldsmobile case?—A. No. I didn’t. 

Q. Did you ever come to his house in April 1941?—A. Yes; 
I was to his house on several occasions. 

99 Q. Well, on this occasion in April, why did you go 
there?—A. Went there looking for information. 

Q. About what particular case?—A. Well, we had a series 
of housebreaking and safe cases. 

Q. What is that?—A. We had a series of housebreaking, in¬ 
volving safes, and I have gone to his house and I had some con¬ 
versation with him and he at that time told me that he would 
rather talk with someone with more authority and I asked him 
who. for instance, and he said “Inspector Thompson.” The 
final arrangement—I believe the next day I went to Boehman’s 
house and took him to Inspector Thompson, and there we made 
an arrangement for the sum of S100 he would give information 
on these safe cases that had happened. 

The Court. What? 

The Witness. He would furnish us with information on 
these safe cases that had happened. 
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The Court. That had happened? 

The Witness. That was my understanding. 

By Mr. Lyman : 

Q. Already had been committed?—A. That is correct; that 
he would give us the necessary information and would go so far 
as to testify for the sum of $100. Inspector Thompson said 
that was fine, and then gave him $10. which he said he 
needed for incidental expenses to go around with; 

100 he was broke. He was to come back in some three or 
four days with this information, but he never returned. 

The next time I saw him was in No. 1 Precinct, some six weeks 
later, as I recall it. 

Q. Then your testimony. Officer, is that after you took him to 
Inspector Thompson and he received the $10 from Inspector 
Thompson you never say him again until he was in headquar¬ 
ters?—A. No; that was in No. 1 Precinct. 

Q. I see.—A. Then I asked him what he was doing there, and 
he didn’t know, he would like to find out himself. 

Q. Who was in the cell with him?—A. That I could not tell 
you. 

Q. Does the name Robert Ray bring anything to your mind?— 
A. No; I could not say who was in the cell. 

Q. Did you see him again after that. Officer, after you saw 
him in number 1?—A. I don’t recall that I did; I don’t think I 
have seen him until today. 

Q. Did he ever tell you that he was innocent of this offense 
for which he was charged, namely, this Kearney Oldsmobile?— 
A. I have not seen him since he was charged with it. 

Q. A case in which he was involved?—A. This is the first 
time I have seen the man since he was taken to No. 1 Precinct. 

Q. Did Mr. Fawsett go with you to his house?—A. I 

101 believe that morning I went to Inspector Thompson, that 
Mike Dowd was with me. 

Q. Did Officer Fawsett ever go with you with respect to visit 
to this man?—A. I believe he has on one occasion. 

Q. Did there come a time when you asked Boehman to go on 
a job with Robert Ray and a fellow named Martin and he re¬ 
fused to go with them?—A. I don’t know Ray and Martin. 

Q. Was there any job in which you asked him to go out with 
certain fellows and he refused, that you recall?-—A. No; there 
was an understanding at Inspector Thompson’s that he would 
not go out on any job—he volunteered himself—he said he 
would not himself, as we call it. set a job up. 

Q. Do you recall anything about some $37 that he had lost, 
and he told you about?—A. No, I don't. 
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Q. In a previous case that he had participated in at the be¬ 
hest of the police, in this case, that he had lost S37 as expense 
money.—A. That I had anything to do with? 

Q. No. Did he tell you about a case wherein he expended 
$37 of his own money trying to help the police and never got it 
back?—A. I don’t recall that he did. I would not say that he 
didn’t say it. 

Q. Do you recall him telling that to Inspector Thompson in 
your presence?—A. I don’t recall that he ever did. I 

102 won’t say that he didn’t do so; I just don’t recall it. 

Mr. Lyman. That is all. 

Cross-examination by Mr. Laskey : 

Q. Officer, did you ever have any agreement or hear of any 
agreement made with Boehman that he should go out on jobs 
that had not yet been committed?—A. No. sir; I did not. 

Mr. Laskey. That is all. 

The Court. Officer, did Mr. Smith, the attorney. S. Preston 
Smith, contact you before the trial of Mr. Boehman? 

The Witness. He did on several occasions, your Honor. 

The Court. And did you tell him substantially what you 
have told the Court today as to your relations with Mr. Boeh¬ 
man? 

The Witness. I did. I told him exactly what I have told 
the Court today. 

The Court. And had you been called in that case your testi¬ 
mony would have been substantially as what you have just 
stated? 

The Witness. Yes. sir; it would, your Honor. 

The Court. And did he happen to talk to you on more than 
one occasion? 

The Witness. The first occasion I talked to this man was 
in regard to- 

103 The Court. I am talking about Mr. Smith. 

The Witness. Well. I used to see him on the street 
and stop to speak to him and he asked about testifying for 
this man. 

The Court. Who said that to you? 

The Witness. Mr. Smith. 

The Court. All right. 

The Witness. He said Boehman had asked him to get me 
to testify for him, that Boehman had told him what Boehman 
had told him in regard to it. and I told him that that was not 
right and I told him what the arrangement that we had was, 
and he, in his own opinion, decided I would not be very helpful, 
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therefore I didn’t testify. I used to see Mr. Smith quite fre¬ 
quently up around in this vicinity, around the court house and 
I used to stop and talk to him on more than one occasion. 

The Court. What was the reason for going out to this man's 
house? 

The Witness. The reason I went there, your Honor? 

The Court. Yes. 

The Witness. Looking for information. 

The Court. Well, what induced you to believe he had infor¬ 
mation? 

The Witness. Because he had given me correct informa¬ 
tion— 

104 The Court. How long had you known him? 

The Witness. Oh, for several months. 

The Court. Did he give you any information about other 
offenses? 

The Witness. He had. 

The Court. Did he ever give you information on an offense 
that was about to be committed, so that you could stop it? 

The Witness. He had given me information on offenses that 
had been committed. 

The Court. What was that you said? 

The Witness. Offenses that had already been committed. 

The Court. Did he ever give you information which would 
enable you to apprehend somebody in the act of committing 
an offense? 

The Witness. He did not, your Honor. 

The Court. That is all. 

Mr. Laskey. No further questions. 

Mr. Lyman. Your Honor, the petitioner asks permission to 
question the witness. 

The Court. The petitioner? 

Mr. Lyman. Yes. 

The Court. He has you as counsel and he can state the ques¬ 
tions to you and you can ask them. 

Mr. Lyman. He wants to ask them directly. 

105 The Court. Any objection? 

Mr. Laskey. No. 

The Court. You may ask. 

Examination by the Petitioner: 

Q. Mr. Myers, isn’t it true you came to my house accom¬ 
panied by detective Fawsett the first time you came for infor¬ 
mation?—A. I would not say who was with me. I have been 
out there on several occasions when you were not home, been 
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out by myself and I think Sergeant Fawsett; I would not say. 
I don't recall just when the first occasion was when I came to 
your house. 

Q. Isn't it true that before I went to Mr. Thompson with 
you and while you were at my house, that you asked me in 
the presence of Mr. Fawsett—Detective Fawcett—if I would 
go out on a job with these men. try to work in with them and 
go on a job and didn't I refuse?—A. I don't recall that I asked 
you that. I recall that during your conversation you said you 
would not set a job up. 

Q. At that time you wanted to know my reasons and asked 
me if I would obtain information, and didn't I tell you that I 
had lost $37, or spent $37 of my own on a previous case and 
therefore unless I had better assurance than your word, that I 
could not go in this case?—A. There was no this case about 
it. You said before you would give any information you 

106 wanted to see a person of higher authority and I asked 
you if Inspector Thompson would do and you said yes, 

and I said, "fine." 

Q. Mr. Myers, at this particular time you came to my house 
for information, which was the first time that you had come 
to my house for information concerning a job. isn't it true that 
a telephone call from No. 1 Precinct for either you or Mr. Faw¬ 
sett?—A. I never came to your house as the result of any call. 

Q. But you and Mr. Fawsett came to my house?—A. I never 
came to your house as the result of any call; I came out there 
on my own accord. 

Q. How did you happen to accompany Mr. Fawsett to my 
house on that particular day?—A. I believe I asked him to 
go out with me. 

Q. You asked him to go out?—A. I believe I did. 

Q. Mr. Myers, while you were in Mr. Thompson's office— 
Mr. B. \Y. Thompson's office—didn’t Mr. Thompson make a 
statement to the effect that the only thing, the only kind of 
evidence he wanted me to bring in was evidence that he could 
place before a jury and not just hearsay?—A. Oh. yes: he said 
the evidence would have to be conclusive and you said you 
would go so far as to testify, if you could get information or evi¬ 
dence that it would be admissible in court, and you told him 
you were familiar with that and that you would even go so far 
as to testify. 

107 Q. That is right.—A. That is what you said. 

Q. And what was—do you know about the pay the 
first time you came to my house concerning this case?—A. Con¬ 
cerning which case? 
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Q. This speaking of obtaining evidence; of payment in be¬ 
half of the Police Department.—A. I don’t know of any parti¬ 
cular case. 

Q. This'was the last time you came to my house, what was 
the date of that, do you know?—A. I don’t recall any date; I 
should say it was sometime in April. 

The Petitioner. That is all. 

Mr. Lyman. That is all. 

The Court. Step down. Mr. Myers. 

Mr. Lyman. I will call Officer Fawsett. 

Whereupon, William G. Fawsett. a witness produced on be¬ 
half of the Petitioner, being first duly sworn, was examined and 
testified as follows: 

The Court. Do you need this officer any further? 

Mr. Lyman. No. 

The Court. You are excused. Officer Myers. 

(Witness excused.) 

108 Direct examination by Mr. Lyman: 

Q. Officer, you are attached to Precinct No. 1. are 
you?—A. The Detective Bureau. 

Q. How long have you been on the force?—A. Twelve years. 

Q. Do you know Mr. Boehman. Officer?—A. Yes. sir. 

Q. Did you in 1941—the spring of 1941—ever go to his house 
and ask for him?—A. Yes. sir. 

Q. Why did you go?—A. I went there for different reasons; 
the first time I went looking for him. contact him with regard 
to information, and the second time I went to see about 
another—— 

Q. What was the other matter?—A. About 810 that I ad¬ 
vanced and that I had not seen since 1 gave it to him. 

Q. Did you give him 810?—A. Well, my partner and I gave 
it. we were equally responsible for it. 

Q. In Inspector Thompson's office?—A. That is right. 

Q. Officer Fawsett. did you go to this man and give him a 
description of a person known to you as Robert Ray?—A. No. 

Q. Isn’t it a fact that you gave Boehman a description of a 
man who fits the description of Robert Ray for the purpose of 
having Boehman attempt to contact Ray and become a buddy 
of his and catch him in the act of pulling a job?— 

109 A. No; the only Ray that I know of. even at this time, 
is a fellow Ray that I already knew possibly before I did 

Boehman or possibly knew him as well as I did Boehman. 

Q. Robert Ray?—A. I cannot remember his first name. 
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Q. Do you know anything about the facts of this case in 
which Boehman was tried?—A. I do not; no, sir. 

Mr. Lyman. Your Honor, the petitioner wants to ask the 
witness a few questions. 

Mr. Laskey. No objection. 

The Court. All right. 

Examination by the Petitioner: 

Q. Mr. Fawsett. did you contact the defendant here at 5th 
and G one night in the latter part of March in a restuarant 
known as the Park Vista Restaurant near 5th and G Streets, 
Northwest and ask the defendant to come to your car out¬ 
side— 

Mr. Lyman. You are referring to yourself? 

The Petitioner. I am referring to myself as the defendant. 

Mr. Lyman. You are the petitioner here. 

By the Petitioner: 

! Q. You asked me to wait at your car until you had fin¬ 
ished?—A. Yes; I did talk to vou at 5th and G. 

f V 

Q. When I came out to your car. in the course of the 

110 conversation didn’t you ask me if I knew of a man that 
fitted a certain description which you gave me and you 

gave me a description of a man at that time and asked me if I 
knew* or had seen a man that fitted that description?—A. I may 
have asked you for that information, but not in regard to a man 
named Ray. Of course. I did ask you several times if you knew r 
someone and I may have asked you. but I don’t know who I 
was looking for at that time. 

1 Q. At that time didn’t you also ask the defendant here if 
he had seen a man that fitted the description of a certain make, 
a certain type of car. with either Virginia or Maryland tags on 
it?—A. I may have asked you that. 

! Q. Didn’t the description of the man that you gave the de¬ 
fendant at that time fit one Robert Ray exactly?—A. I cannot 
recall that. Of course I cannot recall because I was working 
on several, and I asked you different questions. 

Q. At that time didn’t you ask me if I happened to run 
into this man to contact vou or Detective Mvers at No. 1 Pre- 
cinct, and said that I could make some money for myself if I 
notified you or Detective Myers at once?—A. Was this a man 
that I was looking for? 

Q. Yes; it was.—A. Well. I probably did say that to you, 
if I talked to you about a man. but I cannot recall it. 

Q. Didn't you say that this man had been seen leav- 

111 ing the vicinity of where a safe robbery had been com¬ 
mitted early in the morning?—A. No. no; definitely no. 
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Q. And that he was wanted for questioning by the police?— 
A. No. 

Q. And a day or two later didn’t you receive a telephone 
call from the defendant stating that he thought he knew who 
you referred to, and when you gave him this description, 
asked you to call at this house?—A. No. sir; I never came 
to your house as a result of any telephone call that I can 
recall. 

Q. Mr. Fawsett. on the particular morning that you and 
Mr. Myers came to my house, what was the cause of your 
coming there? What made you call there in the first place?— 
A. We came there seeking information. 

Q. Had I ever given you any information from my house 
in my life before?—A. Sir? 

Q. Had I ever at my house given you information con¬ 
cerning a case before?—A. I had never been to your house, 
Mr. Boehman. until the particular morning I think you are 
talking about. I didn’t know where you lived but Mr. Myers 
did know where you lived, and following certain information 
we thought you might be able to furnish us, that was the 
reason we came there to talk to you. 

Q. Officer Fawsett. if you didn’t know where I lived, what 
gave you the impression that I could probably give you 
112 information?—A. Well, we had information you were 

hanging around with some people that were interested 
in certain cases. 

Q. During the course of the conversation at my house was 
there any reference made to receiving S100 for information if 
I went out and obtained information in a case or any case?—A. 
Yes, sir. 

Q. At that time did I refuse to do that, or say that I had lost 
S37 through obtaining information on a previous case which I 
had spent of my own money and had not received it back?—A. 
I recall your saying that you had lost some money; yes. sir. 

Q. Was not Mr. Myers, the officer that was just on the stand 
before you. present at that time?—A. Yes; he was out there 
with me that morning; I recall you said you lost some money, 
that you tried to get information and that you lost some money. 

Q. I think I said to you that I had spent S37 of my own money 
on a previous case which had never been made good by the 
Police Department.—A. I don’t recall the amount of money you 
said, you wanted to be sure you were going to get the money; 
your SI00. 

Q. Then was an arrangement made for me to go before In¬ 
spector Thompson?—A. That is right. 
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Q. The arrangement was to be made for the next day 

113 I think.—A. I think that is right; yes. sir. 

Q. Isn’t it true you didn’t come to my house the fol¬ 
lowing day?—A. Sir? 

Q. Isn’t it true you didn’t come to my house the following 
dav. and that I contacted vou at No. 1 Precinct?—A. I cannot 

to to 

recall. I recall your talking to Inspector Thompson as a result 
of the conversation had at your house. 

Q. You were not in the room at all with Inspector Thompson 
and Mr. Myers and I at headquarters?—A. Oh. yes; I was. 

Q. You were there?—A. Yes. sir; and Mr. Dowd was there 
and I was there. 

Q. Isn’t it true. Mr. Fawsett. that you left the car at 3rd and 
G Streets. Northwest, when Mr. Myers and I were on the way 
to Mr. Thompson's office?—A. I don’t know just where I left 
the car. I recall being quite busy, and I recall Mr. Dowd dis¬ 
cussing about giving you $10 because it was at the Inspector’s 
suggestion and there was $10—I know I talked it over before 
Mr. Dowd even gave you the $10; I know that. I recall—I 
cannot recall the details but I do remember I was there in the 
office at the same time vou were there. 

Q. Mr. Fawsett. if you left the car at 3rd and G Streets and 
we proceeded over to Mr. Thompson's office, how could you be 
i in Mr. Thompson’s office at the same time- 

114 Mr. Laskey. I object to that question. 

The Court. Objection sustained. 

By the Petitioner: 

Q. While you were in Mr. Thompson’s office did Mr. Thomp¬ 
son offer to pay this defendant—put this defendant at that time 
on the pay roll at a salary of $3 per day and give him his choice 
of working for $100 per case, that is. in each case of safe rob¬ 
bery. housebreaking, or grand larceny or holdup, where he 
obtained convicting evidence?—A. I cannot recall that. 

Q. Mr. Fawsett. isn’t it true that the Police Department at 
times work for a considerable length of time—I say. isn’t it 
true that detectives in obtaining, or trying to run down evi¬ 
dence. proof in a case, so that they can obtain a conviction, it 
takes them a considerable length of time in some cases, does it 
not?—A. A long time to break a case? 

Q. That is right.—A. Yes: it does. 

Q. Has the defendant in this case ever given you any con¬ 
victing evidence in a case previous to this?—A. You have 
never given me any information that was ever any good to me, 
Mr. Boehman. I am just speaking for myself. 

Q. Weren’t you in a car with Mr. Myers one night on K 
Street when I told you where you could get evidence against 
Mr. Board?—A. No; I didn’t work on that case at all. 
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Mr. Lyman. That is all. Your witness. Mr. Laskey. 
Cross-examination by Mr. Laskey: 

Q. Did you ever employ this witness, or give him to under¬ 
stand. or did anyone in your presence employ him or give him 
to understand that he was to get evidence in a case which had 
not yet been committed?—A. Absolutely not. 

Q. Did you ever talk to the attorney. S. Preston Smith, with 
respect to your testimony in connection with the case known 
as John P. Martin. Robert Lee Hicks, and William W. Boeh¬ 
man?—A. In regard to the Boehman case; yes. sir. 

Q. Beg pardon?—A. Yes; in regard to the defendant 
Boehman. 

Q. Did you tell him what you have testified to here today?— 
A. Yes; I did. 

Mr. Laskey. That is all. 

The Court. You may step down. Do you have any need 
for this witness further? 

Mr. Lyman. No. 

The Court. You may be excused. 

(Witness excused.) 

******* 

133 The Court: Mr. Lyman, as I understand it. when 
this petitioner submitted his first petition for a Writ 
of Habeas Corpus you were appointed by the court to repre¬ 
sent him. and that you did represent him. even to the extent 
of carrying it to the Court of Appeals, and that the Court of 
Appeals dismissed the appeal without prejudice because there 
was no record upon which they could base an opinion. The 
fact that there was no record, of course, was not vour fault, 
nor the fault of the District Attorney, because normally, these 
cases are tried without a reporter. That thereafter this peti¬ 
tion filed another petition and out of consideration for the court 
you thereupon offered your services because you knew the 
facts and had his papers and data in your possession. The 
Court appreciates your tender. 

Thereafter this petitioner requested that you represent him 
and as I understand, you entered your appearance, represent¬ 
ing him. and carrying on the original appointment by the 
court. I think you have represented him ably, energetically, 
and fairly. 

Now as to his claims that he was deprived of his Constitu¬ 
tional rights, first, as to his right to have the assistance of coun¬ 
sel. the fact is that he had counsel employed by him. not ap¬ 
pointed by the court. His counsel was a man of eight years’ 
experience, active experience at this Bar, he was a sea- 
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134 soned practitioner. The right which the Constitution 
guarantees to counsel does not mean that a man is en¬ 
titled to the services of Elihu Root or Daniel Webster or Wil¬ 
liam G. Johnson; it simply means that he is entitled to a rea¬ 
sonably competent, skillful attorney. Of course, if he is a 
man who is a mere figurehead or dummy, he is not represented 
by counsel in fact. There is no evidence in this case that his 
counsel comes within either of those last-mentioned categor¬ 
ies. the evidence is that he represented him actively, and in¬ 
dustriously and energetically, and I so find. 

Now as to having been deprived of his Constitutional rights 
of compulsory attendance of witnesses, I find as a fact that the 
witnesses whose names were given by this petitioner to his 
counsel were interviewed, and that his counsel in the exercise 
of the discretion and duty which was imposed upon him. chose 
not to call those witnesses for fear that their testimony might 
be detrimental to him. Two of those witnesses have testified 
here in this proceeding as to what they would have testified to 
in the trial. Their testimony simply is to the effect that they 
would have said that this man was a police informer, or. in the 
language of the initiate, a pimp or a stool pigeon. I can very 
well understand why counsel did not wish such testimony to be 
presented to the jury in this case, because anyone who has had 
the slightest experience in criminal trials knows the aversion 
of a jury to police informers. 

135 I do not believe he contends that the police agreed 
to give him immunity to practice crime, small crime, or 

serious crimes for the information that he might give them. 
There is no evidence to that effect. I don’t believe that the 
police—and I so find. I don't believe that the police employed 
him to participate in crime so that he might later testify about 
it and I so find. 

I do find, however, that the police agreed to pay him certain 
sums of money, and did pay him $10 for information which 
they might obtain from him. and I so find. 

! He tells an incredible story of working for the police during 
a long period of time when he was associating with the parties 
engaged in this house breaking, and gives as his reason for not 
warning the police during that period of time that he was not 
able to do so for fear of injury. That story is not worthy of 
belief, in view of the length of time and opportunity for escape, 
if he were held in restraint which I do not find; I find to the 
contrary. 

I find that he was not denied compulsory process for the 
attendance of witnesses, because his counsel interviewed the 
witnesses whom he had named, and chose not to call them. 
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There was no demand for process. Also I find that his counsel 
consulted with him on several occasions during the trial as to 
the course to be pursued. 

My conclusion is that he has not been denied any of his Con¬ 
stitutional rights, particularly the right to the assistance 

136 of counsel, and particularly the right to compulsory 
process for the attendance of witnesses, therefore I dis¬ 
charge the writ to dismiss this petition and remand the peti¬ 
tioner to the custody of the jail, if there is where he now is. 

Counsel for the Government will prepare findings of fact and 
conclusions of law in line with this statement. 

Mr. Laskey. Yes, your Honor. 

Mr. Lyman. May I note an exception to the Court’s findings 
and conclusion? 

137 In the District Court of the United States 

For the District of Columbia 

Habeas Corpus No. 2320 

In re Petition of William W. Boehman, for Writ of Habeas 

Corpus 

Filed Aug. 24, 1942. Charles E. Stewart, Clerk. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After hearing the testimony of the witnesses and the argu¬ 
ment of counsel for the petitioner, the Court finds as facts: 

1. That the petitioner is now in the custody of the respondent 
by virtue of the judgment and sentence of this Court of four 
to twelve years in Criminal Case No. 67.SS0, imposed July 18, 
1941. 

2. That the trial resulting in the judgment and sentence 
above referred to was held on July 14 and 15.1941. 

3. That at his trial, the petitioner was represented by S. 
Preston Smith, who was employed by the petitioner and not 
appointed by the Court. 

4. That S. Preston Smith is a member of the Bar of this Court 
w’ith eight years active experience in the practice and is and 
was a seasoned practitioner. 

5. S. Preston Smith, as counsel for the petitioner in his crimi¬ 
nal trial, represented the petitioner actively, industriously, 
energetically, capably, and honestly. 

6. That petitioner did not at any time, supply his counsel 
with any list of names and addresses of witnesses. 
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7. That the only persons whose names were given to his 
counsel by petitioner as witnesses, were the names of certain 
police officers, all of whom were interviewed by the petitioner's 
counsel. 

i 8. That after interviewing these police officers petitioner's 
counsel, in the exercise of sound discretion and good judgment, 
determined that they should not be called as witnesses for the 
petitioner since he concluded their testimony would be detri¬ 
mental to petitioner. 

13S 9. That there was no showing by petitioner either 

before, or at the time of his trial, that he was financially 
or otherwise unable to secure the presence at the trial of wit¬ 
nesses necessary to his defense. 

10. That there has been no showing at this hearing that peti¬ 
tioner was at the time of his trial financially unable to secure 
the attendance at his trial of any person whom he desired to 
call as a witness. 

11. That there was no demand or request made by petitioner 
for compulsory process for the attendance of witnesses at his 
trial. 

12. That the police did not agree to give the petitioner im¬ 
munity to commit crime for the information that he might 
give. 

13. That the police did not employ the petitioner to partici¬ 
pate in crime so that he might later testify about it. 

14. That the police did agree to pay him certain sums of 
money and did pay him S10.00 for information which they 
might obtain from him. 

15. That on the basis of his testimony in this hearing and 
statements made to the police (respondent's exhibits 1 and 2) 
the petitioner had ample opportunity to report the planned 
housebreaking to the police prior to its commission and on the 
same basis had ample opportunity to report the housebreaking 
to the police shortly after its occurrence, yet on neither occasion 
did he make such a report. 

16. Because of this, as well as because of his manner of testi¬ 
fying and demeanor on the witness stand, I find his testimony 
to the effect that his association with Martin and Ray was for 
the purpose of gathering evidence for the police to be incredible 
and unworthy of belief. 

17. That petitioner consulted with his counsel on several oc¬ 
casions prior to trial, as well as during the trial, advised him as 
to the course to be pursued, made no request for a severance 
of his case from that of his codefendants and made no objec¬ 
tion to proceeding to trial at the time the case was called. 
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139 Upon the foregoing findings of fact, the Court con¬ 
cludes as a matter of law that the petitioner has not been 
denied any of his constitutional rights, particularly the right to 
the assistance of counsel at his trial and particularly the right 
to compulsory process for the attendance of witnesses, and I 
further conclude that his present detention is lawful and that 
the writ should be discharged. 

David A. Pine, Justice. 

August 24, 1942 

Seen: 

Josiah Lyman, 

Josiah Lyman, 

Attorney for Petitioner. 
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